PRESENTERS

David Grinlinton, The University of Auckland

David teaches in the areas of land law, commercial leases and resource management. He
previously worked in these specialist areas in legal practice. David was a co-presenter of
the NZLS seminar Commercial Leases in 2000. He is an editor and author of a number of
leading text and publications in this area.

Jane Holland, Bell Gully, Auckland

Jane, a senior associate, is a member of the commercial services department and leads the
commercial leasing unit. She has extensive experience of commercial property work, both
in New Zealand and in the UK, and specialises in commercial leases. Jane co-authored the
current edition of the Property Council Retail Lease and is working on the new edition of
the Property Council Office Lease.

Ross Mulholland, Lawyer, Wellington
Ross has practised in law in Wellington for 40 years and deals with all types of property
law, with a particular emphasise on commercial leasing.



CONTENTS

INtrOdUCHION..ccuuerenrirenitreniteenitreennneesssteessseeessanesssanesssanessssnessssnesssssssssssasssssasssssnssssanee 1
TRIS SEMINAT .......oiiiii i e 2
1. LEASE OVERVIEW ...ttt 3
BaSIC ISSUES ... 3
2. STANDARD FORMS .....uuiiirtiinninnnninnnisnnsnsecsssnessesssssssssssssssssssssssssssssssssssassssass 9
INErOAUCTION. ... e 9
OVETVIEW ... e 9
Key 1€ase ClauSes ..............ooiii e 10
CATPATKS ..ottt et ettt 10
Outgoings/OPerating eXPEINSES ..........cc.covcueiemiueieniuiieniieeneieeeniet st sieeesieeesnee e 11
REIE FEVIEWS .. 11
Lessee maintenance ObliGations..................ccccccouviviiiiiiiiiiiiiiiiiiii e 12
Lessor maintenance ObliGations..................ccccccouviviiiiiiniiiiiiiiiiiii e 12
USE Of The PFEIMISES..........cccuviiiiiiiiiiiiiii ettt 13
Reinstatement OBLIGALIONS.................cccccoiiiiiiiiiiiiiiii i 13
Assignment and SUBICIIING ...............oooiiiiiiiiiiii i 13
Lessee indemnities and iNSUFANCE ..................c.coooiiiiiiiiiiiiiiiic e 13
Renewal of 1ease 1eFM...............cccooiiiiiiiiiii e 15
Amendments 10 the ADLS LeQSe ...............cocccciiiiiiiiiiiiiiieiice e 15
LeSSOFr AMENAMENES. ............ooiiiiiiiiiii e 15
LeSSee AMENAMENES. ............ooiiiiiiiiiii e 16
Amendments to Property Council [eases .................cccccccveviiiniiiinniiiinniiiiiniiinncen, 17

3. BEYOND THE LEASE CONTRACT: OBLIGATIONS & COMPLIANCE
ISSUES UNDER THE GENERAL LAW.....ciiiinnniinssnnicssensssenssssssssssssssssssssnes 19
Tenancy protection legislation.........................coii 19
Residential Tenancies ACt 1986 ............coouiiiiiiiiiiiiiiiie e 19
Retail tenancy protection legislation in Australia and the UK................c............... 20
The Land Transfer Act 1952 ... ..., 20
The Property Law Act 1952 ... 21
SECLION 1035, PLA ... 21
Sections 106 & 107, PLA........cccocoooooiiiiiiiiiiiiieeeee e 21
Sections 118, 119 and 120, PLA .............ooveiiiiiiiiiiiiiieiiiiiiiieeeeeeeeeiieiee e 22
The “general law” - Implied obligations and contractual terms ................................... 22
Quiet enjoyment and non-derogation from the gramt...............ccccccooeveceievneeeennne. 22
Derogation in the Court of Appeal — The Tram Lease case....................cccccouuc... 23
Implication of an obligation to repair to satisfy the covenant for quiet enjoyment . 25
Implication of terms to give “business efficacy’ to the contract of lease .............. 25
Collateral OBIIGATIONS..................c.coociiiiiiiiniiiiiiiieniit st 27
The “general law” - Tortious obligations and remedies.............................cooocooee 28
The doctrine Of “WaASIE ™ ...........cooiiiiiiiiiii e 28
INEGIIGEICE. ...t 29
INUISQIICE. ...t 31
DIECCIT ..ot 32
4. STATUTORY COMPLIANCE ISSUES ....ccooiviiirnirnsneicssneisssseisssssssssssssssssssssases 35
INETOAUCTION. ...t 35

Building Act 1991, and the “Building Code™ ..................o.cooiiiiiii 35



Prosecutions under the Building ACt................ccoooooiiiiiiiiiiiiiiiiiiii e 38
Resource Management Act 1991 ... 38
Plan complianee..................c.ooooiiiiiiiiiiiiii e 38
CORIAMIRGTION ...ttt ettt e e e e 39
Liability for historic CORAMINAIION....................coccouiiiiiiiie e 40
Liability of directors and other compamny Officers ...........cccccuuvvviiiiniiiiiiiniiiiannn, 41
Health Act 1956 ... .o 41
Housing Improvement Regulations 1947 (Reprint) (SR 1962/196) ............................. 42
Consumer protection legislation...........................cooo i 42
Consumer Guarantees ACt 1993 .........ccoiiiiiiiiiiiii e 43
Fair Trading Act 1986 (“FTA”) ... 43
The Local Government (Rating) Act 2002 ...................coooiiiiiiieeee e 45
. RENT REVIEWS: SOME PROCEDURAL ISSUES.......cccovviienruercsrercssnersssnansnas 47
Review procedures under the ADLS Lease ........................cccccccooiiiiiiiiiiiei, 47
Extension of time granted under the Arbitration Acts of 1908 or 1996 ................... 48
Excessive rental nominations by a landlord.......................c.coooccciniiiiiiiiniiiiiine, 49

A possible good faith obligation on the part of the landlord and the tenant............ 50
Contesting the landlord’s NOTICE.................ccccccevviiiiniiiiniiiiniiieniic e 50
Disregards and assUMPLIONS..............c..ooiiiiiiiiiii e 53
AFBIIFAIION ...t 53

. RENEWALS OF LEASES ....uuiiiiiiinuiinnneicsseissssissssssssssssssssssssssssssssssssssssssssssssses 55
GENETAL ... 55
Relief against refusal of a landlord to renew alease........................oo, 56
TIME TIMIES ... 57
How will a court exercise its diSCretion? ................ooooiiiiiiiiiiiee e, 57
Waiver of procedural STEPS ...........ooooiiiiiiiii 59
. ASSIGNMENTS AND SUB-LEASES .....ccoovvviiinuinnnnincssnnicssnescssssnessssssssssssssssssses 61
Privity of contract/privity of @State...................ooooiiiiii 61
ASSIGNMEGIL. ... oo 61
GORICIQ ... e 61
Liability of parties following assignment ................ccccooovviiiniiiiiiiniiiieiee e 62
Deemed assignment under ADLS Lease..................cccccccoviiiimiiioniiiiiniiieniiiinnneenn. 62
SUDBLEASES. ... 63
GORICIQ ... e 63
Covenants against AlleNAtION ..............cooiiiiiiiiii i 64
Registered leases and the effect of the LTA ..., 65
Transfer of the reVersion..................coiiiii e 67
e DEFAULT ccueuiiiitienseinssaticsssescssssissssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssses 69
INErOAUCTION ... 69
Rights of @CtiON ...........oooo e 69
REPUATATION. ... 69
MiSFEPIESCRIATION ...t 70
Breach of 1eaiSe 10FMIS .............ooouuiiiiiiiii e 71
Remedies available on repudiation, misrepresentation or breach................................. 71
Keeping the lease On fOOL .............c.coccccciiiiiiiiiiiiiiiiii e 71
Cancelling the lease and re-entering the premises..............cccoeccceveviierniiinniecnnnccn. 73

Reletting the PremiSes ............cocoiuiiiiiiiiiiii e 76



Actions for recovery of rent and damages ............................co 76

DISIFESS JOT FERI ...ttt e 78
Active trading CIAUSES...............ccccoiiiiiiiiiiiie e 79
Relief against fOrfeiture. ... 81
NON-PAYMENT Of FERL ...ttt 81
Courts approach 10 relief...............ccoooiiviiiiiniiiiniiiiniiiiiii et 82
TRIEFTIN FEIIES ... 83
Breach of other COVENANLS .................cccccoiiiiiiiiiiiiiiiiiie e 83
SUBDICSSEES. ... e 83
Bankruptcy of [essor or [eSS€e...............ooooiiiiiii 84
Liquidation of corporate lessor or 1€SSee..................coooiiiiiiiiiiie e 84
Receivership of [€SSee ... 85
RIGIES ON @XPITY......ooiii e 86
SIATUIOTY TERIANICY ...ttt 86
Express terms for holding over ................ccccccccoiiiiiiiiiiiiiiiiiii e 86
Alternative dispute reSOIUTION ..................oocociiiiiiiiiiiiiiiii e 86

APPENDIX: ADLS LEASE FORM FOURTH EDITION 2002(2)...cccceceeeeessuneeecnne 87



